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1. INTRODUCTION AND CONTEXT

A. INTRODUCTION

This report arises out of the terms agreed to settle a long-running dispute concerning the dismissal of a train operator, Eamonn Lynch, in May 2010. The agreement which resolved this dispute was made between the Managing Director of London Underground (LU), Mike Brown, and the General Secretary of the National Union of Railway Maritime and Transport Workers (RMT), Bob Crow, dated 10 May 2010.

One provision of this agreement was that the ‘Managing Director LU/ RMT General Secretary jointly sponsor an independent review of industrial disputes in London Underground.’ The precise terms of reference for this were agreed subsequently, and are set out in full below. I accepted the invitation to conduct the review, and met its sponsors together in early August 2011.
B. CONTEXT

1.1. London Underground Limited (LU) is a wholly owned subsidiary of Transport Trading Limited, which, in turn, is controlled by Transport for London (TFL), a statutory corporation chaired by the Mayor of London. LU is a major, high profile organisation which makes a very substantial contribution to passenger rail services in London and thus to the operation of the capital city. In broad terms its operating costs are covered by its revenues from passenger fares, etc., but capital projects are largely funded from government funds. In 2010/11 its fare revenue was £1,758m and total revenue £1,921m. The number of passengers carried rose 5% to a new record of over 1.1 billion. In recent years, there has been major investment in upgrades to track, stations, rolling stock and signalling. LU aims to offer ‘a world class service in a world class city’, and in 2011 won ‘Best Metro’ award from an international industry body. It employs in the region of 17,000 people, and labour costs comprise about 80% of its operating costs. In the last decade Public Private Partnership arrangements were introduced which took track, rolling stock and other maintenance out of LU. These operations were not successful and are now returned to LU or TFL ownership and control.
1.2. The National Union of Rail Maritime and Transport Workers (RMT) was formed by the merger of the (larger) National Union of Railwaymen (NUR) and the (smaller) National Union of Seamen (NUS). It is a large union, with a long history in the railway industry more broadly. The union is currently in discussions with another railway trade union, the Transport Salaried Staffs Association (TSSA), about a possible merger. The RMT organises workers in most occupations in the rail industry, for which it has been seen as an ‘industrial union’. This has perhaps inevitably led to some competitive tensions with a smaller union, ASLEF, which has traditionally organised only amongst drivers and related staff. Between its annual conferences the RMT’s governing body is its executive committee (Council of Executives), the relevant section of which is known formally as its General Grades Committee. Members are elected for three year terms and serve full-time. One seat on the G.G.C. is for a representative of members employed by LU, who constitute around 12% of total RMT membership.

1.3. London Underground has long recognised a number of trade unions and their role in representing a large proportion of its staff through collective bargaining and consultation. These processes are regulated by formal written agreements, signed by representatives of LU and the (presently four) trade unions. Amongst other things these agreements set out general principles underpinning their relationships, a procedural framework for collective bargaining and consultation, and the constitutions, scope and membership composition of joint bodies. These cover the London Underground Company Council, Functional Councils - of which there are eight – each focussed a different activity or staff group. RMT is LU’s largest trade union in terms of its members amongst LU staff and consequently has the most representatives, both in terms of seats on the Functional Councils and at local level. It has seats on all except one of these (the Managers Council) and has majority membership on most of the others except the Trains Council (where ASLEF has most seats) and that for operational support and other Managers, where TSSA has most seats. There are separate arrangements for dealing with individual grievances, health and safety, and other matters.
2. TERMS OF REFERENCE

The purpose of this review is to consider the state of the industrial relationship between LU and RMT (the parties), in light of their recent history, and to propose constructive steps that could be taken by the parties to improve that relationship with a view to reducing the frequency of disputes. The Sponsors of the Review are Managing Director LU and General Secretary RMT.

In order to enable a balanced view to emerge, the review would look back over a period of 12 months and would analyse the official disputes between the parties that took place during that period of time. The 12 month period would be from 01 June 2010 to 31 May 2011 and would include all disputes lodged by RMT against London Underground (both in relation to collective disputes and individual disputes, i.e., relating to the dismissal of its members etc). The table on appendix 1 outlines those disputes.

The purpose of this would be to determine:
1. The extent to which the parties followed the relevant procedure, which they have agreed between themselves, for the avoidance of disputes, and;

2. The extent to which this procedure for the avoidance of disputes is relevant and effective;

3. Whether there exists a root cause or a common denominator or trigger for these disputes and, if so, what and why that is, and;

4. Taking the above into account, how the parties might work together in future to reduce the likelihood of further dispute, which would include laying out specific recommendations;

5. The purpose of this review is not to apportion blame to either party.

In order to facilitate the process of the review, the reviewer may:

1. Agree, in advance with the Sponsors, the names of any persons he wishes to interview. In the interests of a speedy conclusion to the review, this should be confined to as few interviewees as is necessary.

2. Have access to any of the official correspondence between the parties during any of the disputes.

3. Have access to any of the communiqués of the parties to either their members or their staff during any of the disputes or any of their press statements.
The Sponsors have agreed a list of the disputes over this period, which is outlined in the table (Appendix 1) and which will form the basis for the review. The Sponsors have also prepared a pack of relevant correspondence between them in relation to each of these disputes, for the Reviewer.

At the end of the review, a report on it and the accompanying recommendations will be submitted to the Sponsors. Thereafter, it will be for the Sponsors to agree how any recommendations will be acted upon.
APPENDIX 1

	Date of Ballot
	Summary of Details

	14 July 2010
	Dismissal of Train Operator for reverse shunting (Central Line)

	12 July 2010
	“Job Cuts” – LUL (Dispute over major change programme in Operations that saw a reduction in 800 operational posts)

	23 September 2010
	Maintenance Optimisation: Inspection regimes and location changes

	22 November 2010
	Dismissal of Train Operator Lynch for breach of safety procedures: Bakerloo Line

	22 November 2010
	Dismissal of Train Operator Thomas for unacceptable conduct towards colleagues during a strike:

	28 March
	Power Control grade Progression (Control Room Operators)

	24 March
	Breakdown of Machinery of Negotiation: Vic Line Upgrade Safety and Training Issues – TO/IOs

	28 March
	Victimization of Activists and RMT Reps (Lynch and Thomas).


3.
PROCESS

3.1 I made preliminary contact with the parties during July, when I also had a background meeting with a member of ACAS staff who had been involved in seeking to conciliate in some of the disputes. My substantive work began in August, following the meeting with the joint sponsors.

3.2 The RMT requested the addition of a further dispute which arose during the agreed time period (the dismissal of Peter Hartshorn) – which was accepted – and requested the enlargement of the time period (both forwards and backwards). Subsequently the RMT sent me papers relating to a further train operator dismissal, that of James Masango.I indicated that my primary focus would be on the agreed period set out in my terms of reference.
3.3 Both parties independently and separately – rather than jointly as indicated in the terms of reference, provided me with papers relating to the disputes. In both cases these papers exceeded 600 pages. They included copies of correspondence between them in relation to the disputes; internal communications to their officers, staff/members; e-mails and website communications; minutes/records of meetings and disciplinary hearings; Employment Tribunal decisions; and papers relating to strike and industrial action ballots and other pertinent matters. In addition, I requested and received copies of the collective agreements which, amongst other things, set out the procedures regulating the relationship between London Underground and the recognized trade unions. There are four such trade unions – RMT, ASLEF, TSSA and UNITE. Of these, I have had contact only with the RMT, as this review relates to the relationship between the RMT and LU as organizations. It should be remembered that this is conducted in a multi-union setting in which the four unions operate alongside each other.
3.4 I have not had any contact with either LU or the RMT for many years, and as someone who lives far away from London, I did not have any detailed ‘second hand’ (media interpreted) knowledge of the events I have been asked to examine.

3.5 As indicated in the terms of reference, the General Secretary suggested the names of RMT colleagues with whom I should discuss the issues identified in the review, as did senior LU management for LU colleagues. A list of those to whom I talked is shown in Appendix 1. In some cases I had discussions with those named on more than one occasion. In addition, I received short written submissions from two RMT branches referring mainly to disciplinary cases and relative sanctions for safety related incidents.

3.6 I would like to express my thanks to all of those with whom I spoke in the course of this review, both for their time and their candour. I assured each of them that I intended that no individual would be identified personally in this report, for example by any direct quotation or otherwise, and I hope this has been achieved. That said, I wish to express my particular thanks to Douglas Whitworth (LU) and James Murza (RMT) for their work in distilling and compiling the collections of papers relating to the disputes.

4. THE DISPUTES

4.1 The main features and indeed the details of the disputes that form the agreed subject of this review are well-known to both parties. Consequently, it is unnecessary for me to describe each one in detail and so only short summaries are given. My role, having carefully studied over 1,000 pages of ‘written evidence’ outlining the disputes and having discussed various aspects of the disputes with representatives of both sides, is to assess them and draw ‘lessons’ from them which may be helpful in seeking an improved relationship between LU and RMT. I should, however, emphasise their centrality to my enquiries. I have learned much from studying the flow of e-mails and other forms of communication between the parties and between them and their staff/members/constituents.
4.2 It is convenient to divide the summaries of the disputes into three groups. First there is the major dispute with both RMT and TSSA over substantial job cuts arising from LU’s proposals for significant changes in the staffing and organization of its stations. Secondly, there are the four disputes (or five, if the later grouping of three of these is counted separately) arising from separate decisions to dismiss four employees on disciplinary grounds, namely Messrs. Mortell, Lynch, Thomas and Hartshorn. In three of these cases, the RMT ran strike/industrial action ballots with such action taking place in all three. Finally, there are three other disputes, each with different focal points and reasons given, where the RMT again conducted strike/industrial action ballots. These disputes had a more confined scale and a lower profile than those described above, although industrial action was taken by the RMT in all three. At the time of writing, two of these disputes remain unresolved. The one that was resolved was over a substantive issue – job grading. In the other two – as in the job cuts dispute, the RMT’s challenge was partly on the grounds of safety.

A.
THE JOB CUTS/OPERATIONAL STRATEGIC PLAN (OSP) DISPUTE
4a.1.
In March 2010, following lengthy internal consideration, LU proposed to make changes to how it managed its trains and stations, ticket services and ticket offices/halls. The number of station groups was to be reduced from 44 to 37, removing approximately 150 posts. The proposals for ticket offices/halls meant the loss of approximately 650 posts – i.e. around 800 posts in total. LU management involved all four recognized unions in discussions of its proposals, initially through a Joint Working Party set up by the Company Council, and mounted a major communications exercise with its staff. The two unions whose members were most directly affected, TSSA and RMT, both went into dispute with LU over the proposed changes and ran strike ballots – and subsequently co-ordinated strike action. In the RMT ballot, 3,727 voted with 2,810 in favour of strike action, 893 against. Four separate days of strike action followed in the second half of 2010.
4a.2.
A number of issues arose in this major dispute, which have wider significance. The RMT argued that the reduced staffing at stations had knock-on effects beyond station staff, for train operators and others who it had included in its ballots. Principally, it highlighted various aspects of safety, for example the availability of assistance in unusual or emergency situations. LU argued otherwise. LU, on the other hand, stressed the distinction made in the collective agreements with its recognised trade unions between matters which are the subject of negotiation and those which are matters for consultation. It accepted that the effects or ‘impact’ of changes in the size of its labour force fell in the former category but that decisions on its labour force size were matters of management prerogative on which it would consult but not negotiate. The RMT was unsympathetic to this distinction. It felt that in making it so sharply, particularly in such a large and wide-ranging dispute and by refusing to accept RMT’s proposed terms of reference to involve ACAS under the disputes procedure LU management was not adopting a problem solving stance. LU argued that the provision for assistance by ACAS was not applicable if the dispute was about the number of jobs to be lost – as opposed to the implications for remaining staff of the staff reductions, which it accepted was a negotiable issue.
4a.3
LU management felt throughout that the response of RMT (and TSSA) to its proposals was not only premature and not legitimate, but also was unreasonable as, from the outset, it had indicated that (subject to trade union co-operation as provided for in the collective agreement), no member of staff would be made compulsorily redundant, nor suffer any loss of earnings. (Some, however, might/would have to consider different roles and/or locations). It was suggested that most trade unions would behave rather differently when such undertakings were given. However, some in the RMT saw these assurances as the fruits of agreements won by industrial action in earlier disputes, and not as evidence of management’s humanity or ‘generosity’. On an RMT website, some raised the issue of ‘job property rights’ and argued that jobs were not ‘for sale’ by their current holders, i.e. jobs were occupied on a leasehold, not a freehold basis. The distance between such a perspective and that of the management is substantial indeed.
4a.4
The four days of strikes in early September, early October, early and late November 2010 and overtime ban failed to secure any alteration in either the number of job losses or the dates of implementation of the proposed changes. Attempts made by ACAS to conciliate before these strikes proved unsuccessful, but in December, the parties agreed to a series of 12 week reviews of various aspects of the proposed changes (e.g. supplementary safety, equality impact, ticket-selling service) to be held under the auspices of ACAS between January and April 2011. It was agreed that, ‘At the conclusion of each review, any joint recommendation will be sent to the LU’s Chief Operating Officer, with a proposed implementation plan wherever possible.’ As a result of these reviews, it is understood that between 20 and 30 posts were created. The LU proposals had been made well in advance of their implementation dates and the changes were introduced on or close to those dates.
B. 
THE DISMISSALS

4b.1
Four of the cases in the list of disputes arose from decisions to dismiss employees. Three of the four concerned train operators, with two of those cases being based on infringement of safety rules. Three of the four cases concerned employees who were either RMT representatives or RMT “activists”. Three of the four cases went to Employment Tribunals which, in two cases, found the employees to have been unfairly dismissed. Separate industrial action ballots on varying scales were conducted in three of the four cases, with two of them subsequently being linked in a ballot of all RMT train operator members.
4b.2
LU argued, and felt deeply, that the ballots on industrial action were frequently premature, taking place before the accepted procedures had been exhausted and were therefore in breach of them. RMT conducting industrial action ballots before exhausting the procedures was regarded by LU as being not only illegitimate under the agreements, but also as patently adversarial and aimed at ‘intimidating’ disciplinary panels and appeal and/or review procedures to find in favour of dismissed employees. RMT countered that in both cases where it was sought, Employment Tribunals granted interim relief to the RMT representative or ‘activist’, ordering the continuation of their employment contracts for specified periods pending full Employment Tribunal hearings.

4b.3
The RMT had a number of complaints arising from its perceptions of disciplinary actions taken by LU. It was argued that, unannounced, a new harsh regime had been introduced centrally and that previous ‘give and take’ on individual cases at local level had been withdrawn. Representatives were finding it difficult to ameliorate initially determined disciplinary punishments. It was suggested that incidents formerly treated at local level as unsatisfactory performance were now being referred to company disciplinary (CDI) level as gross misconduct. It was also argued that the handling of safety errors had shifted to being a punitive, rather than a remedial, approach.

4b.4
In terms of outcomes, one case (Kevin Mortell) receded following an Employment Tribunal that the decision to dismiss this train operator for breach of safety rules was fair in this case. A second, the dismissal of a RMT Health and Safety representative (Eamonn Lynch), also for an operational safety incident, was the subject of an interim relief order. Subsequently, after the ET unfair dismissal decision, it was settled on terms agreed between the Managing Director of LU and the RMT General Secretary, which included re-engagement. A third case (Peter Hartshorn) was resolved by a successful appeal for reinstatement under the LU disciplinary procedures for reinstatement. The final case was the dismissal of a long-serving train operator and RMT ‘activist’ (Arwyn Thomas), who had held a variety of lay positions within the RMT, on the grounds of his behaviour towards colleagues on the day of a strike. After his claim for unfair dismissal had succeeded at ET, this dispute was settled by an important agreement which led to the cancellation of imminent industrial action and included a new longer term agreement between LU and RMT relating to the timing of industrial action ballots in individual cases.
i) Kevin Mortell

4b.5
Kevin Mortell was a train operator on the Central Line, who allegedly broke LU safety procedures on 8 April 2010. After ‘fact finding’, his case was referred to and heard at a CDI on 20 May and he was dismissed for gross misconduct on 26 May. His appeal, heard in early June and notified on 21 June, was unsuccessful. On 17 June, the RMT General Grades Committee (GGC) approved a branch request for a strike/ industrial action ballot and notice of this was sent to LU by RMT on 7 July. The ballot was in favour and LU was notified of a one day strike and a one week ban on overtime by the RMT’s train operator members based at White City depot, timed to coincide with the strike the same day (6 September) as part of the wider industrial action in the ‘Job Cuts’ dispute.

4b.6
A Director’s Review of the dismissal decision was sought, but was delayed and its outcome indicated on 24 August. The RMT had withdrawn the earlier ballot and conducted a second one. This had lower participation, but a similar result in terms of support for industrial action and LU was notified that the industrial action would be that indicated earlier. The unfair dismissal claim was heard at the Employment Tribunal on 27 January 2011, with the decision that the dismissal was not unfair given on 3 February and reasons later that month.

ii)  Peter Hartshorn

4b.7
Peter Hartshorn had become an RMT local representative for the Green Park Station Group in January 2010. He had had warnings over his attendance record on which his case was referred in July 2010 to CDI level. He later lodged a grievance about this, and his treatment as an RMT representative. In October 2010, Peter Hartshorn was suspended from work following an allegation of offensive language towards a Duty Station Manager whilst on union business. The RMT challenged this accusation, and in November advised LU that its Piccadilly line branches had requested a ballot for industrial action. In early January 2011, the allegation was heard at a CDI and Peter Hartshorn was dismissed. The RMT lodged an appeal against this.

4b.8
The appeal decision changed the CDI dismissal penalty to a ’52 week suspended dismissal’ and Peter Hartshorn resumed his duties. Technically, no ballot was run nor industrial action taken over this as a single case. LU argued that it illustrated the effectiveness of its disciplinary procedures. However, prior to its settlement following the appeal decision the case was included alongside those of Eamonn Lynch and Arwyn Thomas in the RMT group of disputes it called ‘Victimization of Representatives and Activists – LUL’ (See below). The case clearly contributed to the RMT’s perception of ‘a campaign’ against its representatives, but was the only one of the four to be resolved internally without either specific industrial action or after an ET decision.
iii) Eamonn Lynch

4b.9
Eamonn Lynch was an RMT Health and Safety representative who had been a train operator since 1996 on the Bakerloo Line, based at Elephant and Castle and subsequently Queens Park Traincrew Depot. It was alleged that he had operated a train contrary to LU safety procedures in early August 2010 on part of Network Rail track and having been in touch with Service Control. He was dismissed following a CDI hearing on 12 and 13 October. On 15 October, RMT wrote to LU, indicating its intention to ballot RMT’s train operator members at Elephant and Castle and Queens Park Traincrew depots for industrial action. LU criticized this, on the basis that existing procedures had not been exhausted. Eamonn Lynch’s appeal against dismissal was heard on 25 October. Following an application by the RMT and a hearing on 5 November, an Employment Tribunal granted interim relief, i.e. ordered the continuation on his employment contract until the determination or settlement of his complaint.
4b.10
The RMT gave notice to LU on 15 November that it intended to conduct strike/industrial action ballots of all RMT train operators and instructor operators at the Elephant and Castle and Queens Park Traincrew Depots, as well as station staff at both stations. Majorities supporting strike action were recorded at both Traincrew depots and at one station.

4b.11
On 1 December, the (unsuccessful) outcome of the appeal was sent and on 8 and 10 December RMT requested a Director’s Review. The RMT notified LU of its intention to instruct its train operator and instructor operator members at Queens Park and Elephant and Castle Depots to strike for 24 hours on 17/18 December. A second strike on 14/15 January 2011 was notified on 7 January, and a third for 20 February was notified on 11 February. The first two of these actions on the Bakerloo Line took place. The Director’s Review of the case, indicating no change from the previous decision to dismiss Mr. Lynch, was sent on 13 January 2011.

4b.12
On 25 January, the RMT’s General Grades Committee indicated that ‘it could see a concerted anti-union campaign by the employer’ and agreed to link the files concerning the dismissals of Eamonn Lynch, Peter Hartshorn and Arwyn Thomas into a single file named ‘Victimization of Reps and Activists – LUL’. On 30 March, RMT wrote to LU, indicating its intention to hold a ballot under this heading of all its train operator and instructor operator members, totalling close to 1,300, and on 27 April notified LU of the ballot result, which showed a 379 to 216 majority supporting strike action.

4b.13
On 4 May, the Employment Tribunal which had heard the case in mid-March, announced its decision that Eamonn Lynch had been unfairly dismissed. His dismissal was found to be principally because he was a member of a health and safety committee and also because of his activities in an independent trade union, although it considered Mr. Lynch to have contributed 25% towards his dismissal. A remedies hearing was scheduled for 3 June. (A bullying complaint against his manager at Elephant and Castle Depot had been lodged earlier by Mr. Lynch). This hearing was not required, as agreement was reached on most aspects of the dispute. The terms of Eamonn Lynch’s re-engagement in an alternative role was agreed between the Managing Director of London Underground and the General Secretary of RMT on 10 May, and industrial action due to commence the following week was suspended. The parties agreed to extend the legal effectiveness of the ballot for a period beyond the 28 days specified in the statute.
iv) Arwyn Thomas

4b.14
Arwyn Thomas was a train operator on the Northern Line, who had worked for LU since 1981. He had been active in the RMT in a variety of different roles during these years, but at the time of his dismissal he was not an RMT representative. Although he was on annual leave on the day of one of the strikes in the ‘Job Cuts’ dispute, 4 October 2010, he had been on a picket line. On his way home afterwards, he was involved in incidents at both Morden and Kennington stations and was accused of being abusive to staff. On his return to work, Mr. Thomas was suspended. A ‘fact-finding’ investigation, though delayed, followed, and referred the case to a company disciplinary interview (CDI). The RMT argued that Mr. Thomas was being victimized as a trade union activist, and balloted four Traincrew depots on the Northern Line. Only one depot (Morden) voted for strike action, by the narrowest of margins. On the same day that Mr. Thomas appeared at the CDI (10 December), the RMT gave notice on a one day strike on 17/18 December by its train crew members at Morden. The dates coincided with the strikes on the Bakerloo Line in support of Eamonn Lynch.
4b.15
By the decision of the CDI, announced on 16 December, Mr. Thomas was summarily dismissed. He appealed. Between the date of the appeal hearing (22 December) and written notification of its outcome on 4 February, RMT – on 7 January 2011 – called a further one day strike by Morden Depot Traincrew for 14/15 January. On 24 January, the Employment Tribunal granted interim relief, ordering the continuation of Mr. Thomas’s employment contract, and the date for the hearing of his unfair dismissal claim was set for 23-26 May. On February 10, the RMT requested a Director’s Review, and on 11 February gave notice of a 24 hour strike on 20/21 February involving Morden Traincrew and also in relation to the Eamonn Lynch dispute two other depots (Queen’s Park and Elephant and Castle). On 14 February, RMT requested that LU participate in urgent talks at ACAS to resolve the dispute before further strike action. In reply, on 15 February, LU asked for the suspension of the industrial action. Separately, on the same date, LU wrote to RMT, regarding the legality of the conduct of its ballots as outlined in its strike notice, following a High Court decision (involving the RMT and Serco Limited). This led to the RMT suspending the strike action called for 20/21 February.
4b.16
The Director’s Review of the dismissal, requested by the RMT, was held on 23 February, with the outcome notified to the RMT on 16 March. On 30 March, LU was accused by RMT of conducting a ‘concerted clampdown against representatives and activists’, and, failing reinstatement of Mr. Lynch and Mr. Thomas, RMT would be balloting all their almost 1,300 train operator and instructor/operator members across LU. On 27 April, RMT advised LU of the ballot results on strike action – votes cast – 595, Yes – 379, No – 216. On 9 May, RMT gave notice of 6 separate dates of strikes (between 16 May and 20 May and 13 and 17 June 2011).
4b.17
As indicated above, following the ET decision in Mr. Lynch’s case on 10 May the Managing Director of LU and General Secretary of the RMT signed an agreement to suspend the strike action, to extend the effectiveness of the strike ballot by 28 days, to re-engage Mr. Lynch and for further legal discussions in the case of Arwyn Thomas with a view to resolving it in advance of the Employment Tribunal hearing. These were not successful and the ET hearing took place on 23-25 May. The ET decision was given on 22 June, with the reasons set out on 29 July. The ET decision was that Arwyn Thomas had been unfairly dismissed, although he had not been dismissed for his trade union activities. The Tribunal concluded that although disciplinary action was merited, and the claimant’s contributory fault to his dismissal was 50%, the sanction of summary dismissal was judged to be unfair. In relation to determining the remedy, a hearing was scheduled for December 2011. The agreement reached between LU and RMT on 22 June (see below) made this hearing unnecessary.
v) The Victimization of Representatives and Activists – LU.

4b.18
As indicated earlier, in late January 2011, the RMT General Grades Committee (GGC) decided to link the dispute concerning the dismissals of Eamonn Lynch, Peter Hartshorn and Arwyn Thomas into a single file, headed as above. Some developments after that date have been outlined in summaries of those cases.
4b.19
The first major development following this ‘collectivization’ of these disputes was the GGC’s decision in late March potentially to broaden its industrial action by balloting all RMT’s train operators and instructor operator members at LU on strike action. There was a majority in favour and the RMT gave notice of strikes affecting different shifts between 16 and 20 May. As part of the agreement on the re-engagement of Eamonn Lynch, reached on 10 May, these strikes were suspended but the legal effectiveness of the ballot was extended to 20 June.
4b.20
However, no agreement was reached regarding Arwyn Thomas, and in part to ensure the continued legal effectiveness of the ballot, the RMT called strikes on the evening/night of Sunday, 19 June. Further, it greatly increased the scale of its action by giving notice of a series of strikes by its train operators and instructor operators covering selected shifts between Monday 27 June and Friday 1st July. Following this, there was some correspondence between RMT and the Commissioner for Transport at TFL, and talks were held at ACAS. There were also allegations by LU that some RMT members were unlawfully inducing ASLEF members to join the strike.
4b.21
Shortly after the Employment Tribunal decision on 22 June that Arwyn Thomas had been unfairly dismissed, there were high level meetings between LU and RMT. These led to an agreement resolving that case, which included the terms for the re-engagement of Mr. Thomas – after a period, RMT agreeing to end all industrial action in relation to the dispute, and an important agreement on new procedures to be followed in ‘any future individual cases’. This formal, signed agreement provides that:
‘… any future cases concerning individual LU employees will follow the LU disciplinary process to its conclusion and will also exhaust the internal processes up to and including a referral to ACAS in advance of any ballot for industrial action being called.
In addition, the RMT agrees that prior to any ballot for industrial action being opened in relation to such cases or associated matters, there will be a formal referral to the RMT General Secretary and the Managing Director of LU, who will further review and discuss the case.’


C. OTHER DISPUTES

4c.1
Three other disputes, arose during the period covered by my terms of reference. The specific issues in dispute varied, but in two of them – as in the ‘Job Cuts’ dispute – they were perceived by the RMT to be motivated by ‘cost-cutting’ and as potentially jeopardizing safety. There characterizations were challenged by LU.
4c.2
In all three disputes, the RMT conducted strike or industrial action ballots and industrial action took place. In two of them, i.e. discussions about trials with reduced frequency of equipment checks, and about technical matters relating to the Victoria Line upgrade, were conducted in the health and safety or other consultative machinery. LU regarded the discussions as matters of consultation and not of negotiation. RMT did not take this view, and indeed did not use or evidently accept this distinction, which it regarded as counter-productive in resolving the issues. Not surprisingly, given the disputed status of the subject matter of these two disputes, there was no reference to ACAS.

i) MAINTENANCE OPTIMIZATION: INSPECTION REGIMES AND LOCATION CHANGES.

4c.3
This dispute initially arose in 2009 and refers to a review of train maintenance activities, specifically the frequencies of brake and other checks in the light of the proposed introduction of, and trials with, new technology. LU said that a defined level of savings had to be made over a three year period, and that trials with the new systems would be on-going for several months. The RMT view was that changes to maintenance frequencies would be detrimental to safety and would inevitably result in job losses. The Union said it was therefore unable to support the trials.
4c.4
LU, on the other hand, argued that it had to carry out its activities economically and efficiently and that the safe operation of the railway was its responsibility. The purpose of the trials was to look at improving maintenance, not compromising safety. The Principal Engineer had agreed that the trials were safe. As they were trials, the eventual outcomes could not be predicted, but, if there were job losses, under the provisions of existing agreements for operational staff and operational managers, there would not be any compulsory redundancies. At an SVP meeting – Fleet and Trains on 13 July 2010, it was clear that the trade unions did not support the proposal to extend the trials, and LU indicated that following an extensive period of consultation, the machinery was now exhausted. However, trade union local representatives would be invited to meetings to inform them of progress with the trials.

4c.5
Correspondence followed between RMT and LU in which the RMT sought guarantees that no positions (jobs) would be lost, referred to plans to ‘force our members to move location and grade’ as well as repeating its view that cutting the frequency of examination of train braking systems and other equipment would endanger the travelling public. In mid September, RMT gave notice of a ballot of its over 700 members working in former Metronet BCV and former Metronet SSL grades for ‘industrial action short of a strike’. The result of the 432 votes cast was Yes – 379; No – 50; Spoilt papers – 3. This was followed by notice to LU that from 26 October 2010, members would be instructed to work only to process vehicle maintenance instructions, not to carry out higher grade working and not to co-operate with staff movements away from home locations.

4c.6
The dispute has not been resolved and remains live at present. I understand that the trial is ongoing and LU says it has yet to reach any conclusions in relation to impacts on staff. It also notes that consultation on the ‘maintenance optimization’ issues also took place with Unite. Unite did not support the trial, but has not balloted its members for industrial action.

(ii) BREAKDOWN OF MACHINERY OF NEGOTIATION:
VICTORIA LINE UPGRADE – SAFETY AND TRAINING ISSUES

4c.7
The above title is that used by the RMT in its correspondence with LU. LU, on the other hand, argued that as the discussions were taking place within the Health and Safety machinery, they were therefore matters subject to consultation and not negotiation.

4c.8
The dispute arose out of a number of separate safety issues raised by RMT concerning the Victoria Line upgrade, in the context of a series of meetings which LU indicated were arranged to validate training issues. These issues included sensitive edge doors, block marker boards, ATP shunt signals, defective in-service instructions, bi-directional movement in and out of depots, exiting sidings using plungers and other matters. The RMT said that the proper process – agreement/validation of all changes on upgrades by the CMJWP, was not being done, and stressed the implications for safety and the additional responsibilities for train operators.

4c.9
Balloting for industrial action short of a strike was delayed by the High Court judgment over the Serco Docklands balloting arrangements, but notice was given on 17 March relating to train operators and instructor operators at the Brixton and Seven Sisters Traincrew depots. LU expressed concern that this was to be done despite a number of issues still being discussed within the Health and Safety machinery. RMT responded by arguing that LU was not consulting meaningfully or in a reasonable fashion, and was ignoring or dismissing the points raised by RMT reps. LU offered talks at Tier 2A Director level, in the Health and Safety machinery.
4c.10
The result of the ballot over industrial action short of a strike was: Total votes cast – 45; Yes – 33; No – 12. For reasons explained above, LU did not believe it was appropriate to meet RMT at ACAS, but offered other meetings. On 28 April, RMT wrote outlining the industrial action short of a strike to be taken by its train operators and instructor operator members on the Victoria Line from 5 May 2011. The notice listed a number of actions they were instructed not to undertake, many of which related to the issues listed earlier, and also not to volunteer for any overtime. On 27 May, LU wrote to the RMT, setting out its position at length on some of the issues and inviting RMT to highlight any relevant safety concerns it had on three others.
4c.11
This dispute remains unresolved and the industrial action short of a strike is still ongoing, but does not appear to have a high profile.

bi. POWER CONTROL AND TRACK ACCESS CONTROL:
GRADE PROGRESSION.

4c.12
Negotiations about the grade progression arrangements within the Power Control (PC) and Track Access Control (TAC) areas had been delayed, in part by some difficulties in resolving these matters with the far larger Duty Managers group. Following discussions with the local representatives of the four trade unions (UNITE, TSSA, RMT and ASLEF), a draft ‘Heads of Agreement’ document was presented to the trade unions in November 2010, for ratification at Company Council. However, it became clear that the proposals were not acceptable and the trade unions indicated that they wanted further negotiations. For the 46 staff in PC the majority union was UNITE (with former BTOG members). In January 2011, the RMT ran a referendum of its five members, who voted 4-0 against the proposals. Notice of a strike ballot was given to LU by the RMT in mid-March 2011, and this produced the same result as the earlier referendum, i.e. four votes in favour, both of strike action and action short of a strike, and none against.
4c.13
An adjusted offer on the proposed grade progression scheme was made by LU on 7 April 2011. Further discussions took place, and the RMT asked LU to agree an extension to the 28 day period of the ballot’s legal effectiveness. This was not agreed and on 26 April, the RMT gave notice of an overtime ban by its five members at the Long Acre Power Control Room. However, this action was called off shortly afterwards, as UNITE and TSSA accepted the proposals. Separately, RMT’s members in TAC were consulted by referendum, as were those of TSSA, and both unions accepted the offer.


5. ASSESSMENT
5.1.
The terms of reference ask me:

· to consider the state of the industrial relationship between LU and RMT (the parties) specifically in the light of the official disputes in the 12 month period from June 2010 to May 2011.
· to determine the extent to which the parties followed the relevant procedure, agreed between themselves, for the avoidance of disputes.
· to determine the extent to which this procedure is relevant and effective.

· whether there exists a root cause or common denominator or trigger for these disputes and, if so, what and why that is.

· to propose constructive steps that could be taken by the parties to improve that relationship with a view to reducing the frequency of disputes.

· taking account of the above, how the parties might work together in future to reduce the likelihood of further dispute, to include specific recommendations.

5.2
The disputes have been summarised in section 4 of this Report. The aim in this section (section 5) is to consider each of the above questions in the light of the papers I have studied and people I have spoken with. These people are or have been at or near the top of the two organizations, and hence it is at this level that the review has its focus. I have not spoken to those involved at local or intermediate (functional) levels although it is at these levels that some of the official disputes originate. It is clear that LU/RMT relationships vary between different locations and different levels of the organisations, with variations also in the effective conduct of the relationship and the ability to settle matters at these levels. Consequently, there should be scope for organisational learning and I suggest for passing on good practice between practitioners at these levels both on the respective sides, and jointly.
5.3
This review is focussed on a short twelve month period, which, almost by definition, appears to be unusual in a longer term perspective. The relationship between LU and the RMT (and their predecessor bodies) has a long history, stretching back over many decades. Together, and with the other trade unions, that relationship has yielded durable joint institutions concerned with regulating various aspects of the employment relationship through the processes of negotiation and consultation. These bodies, their constitutions and the associated procedures are set out in collective agreements between them, and in broad terms they appear to be accepted and acceptable. However, in my view there is considerable scope for clarification, review and some innovation.
A. 
THE STATE OF THE INDUSTRIAL RELATIONSHIP BETWEEN LU AND RMT.
5.4.
As viewed from the written and oral evidence made available to me the relationship between the RMT and LU currently appears to be poor. Reference to better relationships with other employers was made by RMT officers, whilst - equivalently – LU managers contrasted the frequency and number of disputes with the RMT with the much lower number of disputes and better relationships they had with other recognised trade unions.

5.5
Both sides had explanations for the poor relationship, which were targeted largely at the behaviour of the other side. RMT representatives suggested that the orientation of some members of LU senior management – and the ethos of LU as an organization – had ceased to be that of a ‘public service’ and had become one of being a ‘business’. Indeed, references to ‘the business’ and to ‘customers’ had replaced earlier words and were regarded as badges of being forward-looking. This cultural change was associated with a number of other unwelcome developments, including what was seen as an overriding pre-occupation with cost-cutting. In an organisation where labour costs form around 80% of operating costs, this meant staff cuts, which it was argued had negative implications for the worklife – and conditions – of the remaining staff, as well as possibly for their safety and that of passengers/customers. Further, it was suggested, that in recent years there had been ‘clampdowns’ by LU management in the application of discipline, a change in its orientation in safety cases from corrective to punitive, and a ‘strategy’ that appeared to seek to reduce/undermine the union through disciplinary action aimed at RMT representatives. It was felt that in recent years the RMT, and its representatives, had been treated more stringently than those of other recognised trade unions, probably in part because the RMT was seen to be more militant in its protection of members’ interests.
5.6
The LU management referred to changes in many elements of the context in which it operated. These included the changed economic/financial climate and the consequent financial savings requirements that emanated from the Government and Transport for London. In return for the investment funds to upgrade its assets and offer a ‘world class service’, LU had to be managed efficiently, which included recognizing the rapid advances in technology in a number of areas and also changes in customer behaviour and expectations. Contrary to the normal experience of recent years, for a (short) period demand – as indicated by passengers carried – had failed to increase. As well as operating in a financially tighter environment it had acted to clarify its position or stance on a number of issues at the interface with the trade unions, to avoid so-called ‘dodgy deals’ which linked unrelated issues, and to achieve greater consistency in the application of discipline, for example. The complaint most emphasised about the RMT was what was seen as its failure to exhaust established written procedures, including those set out in the General Collective Bargaining Agreement, before balloting for strikes and/or industrial action short of strikes, giving notice of such action, and taking it.
5.7
The tensions between the parties also spread to relationships between individuals, with accusations being made concerning the motivations, ‘agendas’ and ultimate goals of some individuals on the other side. In some cases relationships were thought to be reasonably good, but in others there appeared to be personal antipathies and mistrust.
5.8.
Developments in electronic communications, particularly the growth of websites, meant that internal communications with members in trade unions, including the RMT, were now more ‘open’ organisations than in the past. Some in the trade unions see the development of interactive communications as deepening and extending the participation of members with union hierarchies, allowing them to express opinions and viewpoints which would have been less openly accessed in the past. Those who participate are activists, and thus almost by definition minority groups in trade unions as in other voluntary organisations. Views expressed by activists on websites can often be accessed by others, and form an element in the development of stereotypes which can then become the bases of interpretation and behaviour towards them. The RMT website, London Calling, appeared to be regarded positively by RMT but not at all surprisingly the language/choice of words of its campaigning and ‘solidarity building’ exercises were often regarded very negatively when seen by LU managers. The ‘politics’ of some prominent people on the other side were sometimes interpreted in unfavourable terms where these were perceived to flow over into what might be described as ‘professional’ industrial relations interactions.


B. FOLLOWING AGREED PROCEDURES – OR NOT.

5.9.
From the papers I have seen and the discussions I have held, it is clear that both sides accuse the other of ignoring or of breaking the procedures. In the case of the RMT the allegation is often about management breaching the ‘spirit’ of the procedure agreement, e.g. introducing delays, procrastination, etc., rather than in breach of the letter. RMT representatives found the refusal of LU to negotiate about the ‘job cuts’ – as opposed to consult about its proposals but negotiate only about their ‘impact’ on staff/members deeply frustrating. It was put to me that some in the RMT had lost faith in the procedures, and suggested that they ‘were not listened to’ unless they were backed by a ballot result.

5.10.
For management the principal complaint was that of premature balloting for industrial action and giving notice of it before agreed procedures had been exhausted. In some individual disciplinary cases (e.g. Eamonn Lynch and Arwyn Thomas), this was before either one or both of the internal disciplinary hearing or the appeal had taken place. In the major collective dispute (i.e. OES or Job Cuts) this was the refusal of the RMT to accept the distinction referred to in some agreements and drawn sharply by LU between matters that were the subject of negotiation and those subject to consultation – and hence ultimately within the area of management decision. For LU management, its recognised unions accepting the primacy of the procedures was fundamental, both to the reciprocity of its relationship with a recognised trade union, and in terms of its provision of services to customers. Perhaps not unusually, the RMT challenged some interpretations and appeared not to grant procedural undertakings such primacy when it felt its ability to protect what it saw as the interests of its members was being unreasonably jeopardised.
5.11.
In what follows I have taken as the relevant agreed procedure for disputes to be that set out in the document headed ‘General Collective Bargaining Agreement’ (21 February 2000, amended 27 March 2000 to include revised station staff constituencies and 31 July 2010 to include Maintenance). In line with the long tradition of British collective bargaining, the agreements between LU and its recognised trade unions are voluntary and not legally binding on the parties. They are generally the product of negotiations and their provisions and wording may reflect compromises acceptable to the parties at the time. Consequently, they are not always precise, exact or totally certain. ‘Broad brush’ and ‘wood rather than the trees’ are terms sometimes applied to them, leaving room for technical uncertainty.
5.12.
The procedures do not currently appear to be codified into a single up-to-date document or handbook. This was illustrated in the ‘Job Cuts’ dispute by the frequent reference to two paragraphs, 6.1.1.’Staffing Levels’ and 6.2.6. ‘Redeployment’, in an agreement known as the ‘Main Agreement’ for Operational Staff and Operational Managers, but which had evidently been replaced by revised wording as per Annexe H in the May 2001 Code of Practice for Public Private Partnership Transfers in London Underground Contracts. Annexe H recorded the details of settlement of a dispute between LU and the trade unions applying to LU, the Infracos and their subsidiaries at the time of the (former) splitting off of LU’s maintenance activities. These were headlined as Trade Union Issue One and Issue Two with the ‘headlines’ being shorter, sharper and less precise than the much lengthier provisions which followed.
5.13.
The General Collective Bargaining Agreement itself is – and this is not in my experience unusual – not always entirely prescriptive or unambiguously definitive. Indeed, in some areas it is vague and sometimes not consistent or clear. It was surprising that some of the provisions about collective dispute procedures are included in a section headed as and largely devoted to General Principles, i.e. paragraphs 4.3 and 4.4, as well as under paragraph 6 Resolution of Disputes in the Annexe A relating to the London Underground Company Council. The latter provides that in the event of a failure to agree the Employers Side or a trade union on the Staff’s Side may propose to the relevant parties to the question that it be referred to ACAS (or an alternative body if agreed by the parties), who will be asked to assist the parties in resolving the issue concerned. The word ‘may’ is used, and not ‘will’ – giving flexibility but patently not making such reference mandatory. The word ‘propose’ suggests that a reference cannot be made by a single party without the effective consent or agreement of the other(s). Further, paragraph 6 provides, in the event that terms of reference cannot be jointly agreed the parties (plural) can proceed to seek ‘assistance to resolve the situation’. This provision seems to me not to envisage unilateral references, though ACAS is experienced in ‘running alongside’ disputes and may indicate its availability. It is of course possible that a willingness to negotiate/discuss at ACAS may be regarded as having some tactical or positive PR value in what is a very high profile transport service.
5.14.
There is no reference in the Company Council Annexe to the timing of strike/industrial action ballots. Despite long being required by the legislation the only reference to such ballots is in paragraph 4.4 of the ‘General Principles’. This provides that once a trade union or the employers side makes an application to ACAS, ‘they will co-operate with this process before a strike ballot or industrial action is called’, and (reciprocally) ‘London Underground will not impose a settlement whilst discussions at ACAS continue’. No time limit is set on the duration of ‘discussions at ACAS’ – almost implying that if ACAS remains optimistic about securing a settlement (as it often is) this restriction could almost be for an indefinite period. If a dispute is NOT referred to ACAS, there appears to be no specific agreement at all about the timing of industrial action ballots. Thus whether ‘early’ industrial action ballots constitute a failure to follow – or breach – the procedure agreements – as opposed to the ‘spirit’ of them - is essentially a moot point. The adequacy of the present written agreements and their very restricted coverage of ballots is an issue I return to later.
5.15.
Turning to the disputes in the period June 2010 to May 2011, a somewhat complicated picture emerges. In the major ‘Job Cuts’ dispute, for example, LU strongly took the view that the scale of the reductions (or the size of its labour force) was not within the scope of negotiation. On this view, the provisions for the ‘Resolution of Disputes’, including reference to ACAS, do not apply. The RMT (and TSSA) did not share this view. Both wished to oppose the cuts per se – as well as their alleged effects on remaining staff more broadly - and did so via strike ballots and strikes. LU stood firmly by its view and resisted ACAS involvement on terms as initially proposed by the RMT.
5.16.
Turning next to the disputes over the four dismissals. Although I understand that the RMT and other trade unions participated in detailed discussions about it, and appear to work to the LU’s Disciplinary Procedure, for example by having RMT representatives defending members faced with disciplinary action, backing appeals against disciplinary sanctions and requesting ‘Director’s Reviews’, the Procedure is technically a company policy, not a formally negotiated/jointly signed agreement. As the final, last mentioned stage is an exceptional and thus only an occasional element in the procedure the normal final stage in most cases is the appeal. The RMT did not give notice of or hold a ballot in the Peter Hartshorn case per se. In the other three cases, the ballots took place at different stages. In Kevin Mortell’s case, the appeal result was notified on 21 June and notification of its intention to hold a ballot was given to LU by RMT on 7 July, i.e. after the appeal result, but before the outcome of a Director’s Review was known (24 August). In the case of Eamonn Lynch, the RMT gave notice of a ballot two days after the CDI had been held, but before the appeal had been heard. In the Arwyn Thomas case, notice of the ballot appears to have been given before even the CDI had been held. The criticisms over timing plainly had substance in these cases, and the need for new provisions in individual disciplinary cases seems obvious.
5.17.
Both the disputes over ‘Maintenance Optimization’ and aspects of the ‘Victoria Line Upgrade’ were handled within the Health and Safety procedures and therefore regarded by LU as subject to consultation, and not to negotiation. Procedures appropriate to negotiable issues, e.g. possible reference to ACAS, were not seen as applicable by LU. Industrial action ballots are not part of the Health and Safety procedure, and thus may be seen as being in breach of it. The RMT did not share this interpretation.

5.18.
The remaining RMT dispute ‘Power Control Grade Progression’ involved a small number of RMT members, who were a small minority of the staff involved. The RMT ran a referendum before it ran an industrial action ballot. The dispute appeared to remain at local/functional level, and was resolved relatively quickly.

5.19.
In none of the last three ‘smaller/lower profile’ disputes did either side singly or jointly refer the dispute to ACAS. There is provision for this in relation to disputes at functional level, as in the Company Council annexe but, as noted above, this is not mandatory. Technically, therefore, the single reference in the agreed procedure to the timing of strike ballots did not apply.

C. THE EFFECTIVENESS OF THE PROCEDURE

5.20.
As will be clear from the preceding sections, it seems that many of the disputes do not ‘fit’ neatly into the procedures. Several were seen by one party as not matters for negotiation, and therefore not appropriately a legitimate source of dispute under the procedure. This view is not shared, and exact and agreed clarification about the status of such issues is likely to be difficult. However, consideration should be given to avenues for talks or discussions where this distinction is – to an extent – moderated.
5.21.
In the four dismissal cases, indications of intention to hold ballots were given in three cases, and in two appeared to take place whilst appeals or reviews had not been concluded. The wider implications of threats of industrial action affecting a major transport operation in a large city due to disciplinary action being taken against a single individual may appear to be disproportionate, and to be the area where new procedures are particularly necessary. This need is reinforced by the fact that residually the disciplinary procedure is a company policy, not a collectively agreed procedure.
5.22.
This review was part of the agreement in May 2010 which settled the Eamonn Lynch dispute. Six weeks later, in June, the agreement reached to settle the Arwyn Thomas dispute included provision for a new and additional procedure, involving the most senior or most prominent people in LU and RMT, prior to any industrial action ballot over individual cases. I have no knowledge of whether this unusual procedure has yet been necessary, but it is a joint initiative which I welcome and endorse, even though it has ‘robbed’ me of an area for major recommendation. Its presence may well lead to extra care being taken in individual cases (including dismissals). I note that it is applicable in ‘individual cases’, and thus it is entirely appropriately not confined to those which may involve representatives or ‘activists’. I consider it is important that different standards are not applied, and are not perceived as applying, to those so described.

5.23.
I have referred in the previous section to some areas and provisions in the procedure which appear to require clarification or amendment or additional provision, and outline these and others in the ‘Possible Actions’ section.
D. IS THERE A ROOT CAUSE/COMMON DENOMINATOR/TRIGGER FOR THESE DISPUTES

5.24
The disputes arose from several different topics and differed significantly in some matters of detail. As such at one level they had different causes. Thus, the cases focussed on the disciplinary action taken against RMT representatives were perceived by some as arising from a ‘campaign’ against their reps or ‘activists’ with a view to deterring others from standing/coming forward and thus weakening the Union. LU saw these cases as ensuring that there was not one rule for one group and a different rule for the others. They denied, and I found no evidence to support, the view that there was a systematic or orchestrated programme of action against RMT reps and activists. However, the Employment Tribunal found his union activities to be material in the decision to dismiss Mr. Lynch, but not that of Mr. Thomas. The dispute about job cuts had different origins and took a different course. So too did those about other issues.
5.25
At another level, however, a contributory factor in several of the disputes appeared to lie in the very low levels of trust between some of those representing the parties. It was apparent to me that some on both sides had formed views of the other based on stereotypes, and interpreted events as they occurred as deriving from and further evidence of the accuracy of the picture they had formed of the other.

5.26
Views and perspectives about the principal causes of the disputes ranged widely. There was, for example, a perception, perhaps linked in some way to wider political changes at Government or Mayoral level, of a general and deliberate hardening, aimed at ‘showing who’s boss’. This was perceived in disciplinary cases, but also more widely in ‘management not listening’ in the same way as it had in earlier years. There was criticism of some local managers and also of those whose behaviour had been criticised by judges at Employment Tribunals apparently continuing to be involved in disciplinary cases / not facing any apparent sanction. From a management perspective some RMT websites were more concerned with projecting a sense of fury and using the language of ‘class war’ than with good industrial relations. At another level it was suggested that RMT had decided that its competitive edge in its rivalry with ASLEF for members amongst the strategically important ‘train operators’ was to be – and to be seen to be – fighting harder to defend its members and to advance their interests in pay and conditions and other matters. Individuals may or may not agree with this approach. This, of course, was not a matter over which management had much influence.
5.27
The factors listed above are not exhaustive. My view is that there was not a single ‘root cause’ or ‘trigger’ for the disputes, but that the lack of trust and often reciprocal stereotyping were material factors in many of them. Happily, such distrust was not a universal feature of the relationship despite obvious differences in both perspectives and roles.


POSSIBLE ACTIONS, FUTURE WORKING TOGETHER AIMED AT REDUCTION OF DISPUTES.
5.28
There are a number of actions which I think should be considered and addressed by the parties, but before outlining them I wish to make some observations. In my view differences, tensions, frictions and conflicts are inevitable in the employment relationship, particularly in large organisations and similarly between organisations that represent employees and employers. However, there is also an interdependence between them as they seek to achieve their objectives, reflected in the agreements they reach from time to time about the terms and basis on which they handle the inevitable differences and co-exist and operate. These agreements are both substantive and procedural. This Review is concerned with the latter.
5.29
Recently there has been a strongly adversarial ethos between the two organisations marked by hard bargaining over and frequent disputes about various issues, including the application of discipline and the scope of bargaining and/or consultation, and thus questioning the effectiveness of the ‘machinery’ designed to regulate their relationship. Holistic changes of attitude or style are unlikely to be forthcoming in the very short term.
5.30
However there are and have been positive signs, demonstrating that the parties can reach agreements and resolve their disputes pragmatically. A four year pay agreement has recently been reached with all four unions. There was very great pressure to resolve the two major disputes over the two dismissals after the ET judgments and before substantial disruption to London from the imminent strikes. The meetings and agreements reached at MD/General Secretary level seem to me to be very important, principally because of the new provisions about their involvement in individual cases prior to strike ballots taking place. This provision may – on its own – lead to greater care and consideration at lower levels in disciplinary/dismissal cases as well as reducing the frequency of highly publicised threats to transport reliability in the capital city arising from individual cases. For better relationships to be sustained at other levels requires the development of trust, possibly greater informal contact and experience of a mutually recognised and reinforcing ‘give and take’. Progress towards an improved relationship is, in my view, more likely to be achieved incrementally, and this underlies my recommendations.
5.31
A number of pressures and changes are apparent in the external environment of London Underground along with the wider issues relating to projected population size and transport plans for London more broadly. These include the impact of:-
· continuing restraints on public sector budgets and wider financial pressures; 
· technological advances affecting passenger transport systems; 
· changes in customer behaviour and expectations.
Another recent experience which is probably relevant is the apparent financial failure of one PPP scheme and the re-integration into TfL of the other, namely Metronet and Tube Lines.
5.32
These are all major issues, and ones which are relevant to this Review, but how they are best to be handled is problematic. I have noted that there is a provision in paragraph 6.1.1 now incorporated into the main Agreement that ‘LUL and the Infracos will engage the Unions in an annual review of staffing levels to ensure there is clarity on the current situation and any future plans’, but understand that this has not occurred for some years. Given the recent problematic relationship between LU and the RMT and TSSA arising from the ‘Job Cuts’ dispute (and the changes in the Infracos) this is perhaps not surprising. However, the three strategic pressures for change mentioned above will not go away, and forward plans will no doubt be developed. Inevitably these will impact on LU employees including staff numbers and roles. Whatever the wider approach to communicating such plans may be, it is important that very senior management keeps key trade union leaders periodically but regularly, if informally, informed.
5.33
LU is a high profile organisation which attracts a lot of media interest and this adds to the potential difficulties in consulting its employees and the organisations which represent them collectively. The dilemmas facing any management in these circumstances are obvious, for example over premature ‘leaks’ to the media, rumours, etc., and the difficulties in ‘getting it right’ are similarly apparent. If a shared objective were to be identified it is probably in the area of co-operation in the provision of a high quality, safe, efficient, frequent service with modern trains, stations, etc., delivered by a public service oriented organisation.
5.34
Apart from the separate – and usual – machinery for health and safety and other defined areas I am not aware of any broadly based formal machinery for consultation with the trade unions. At paragraph 5 the General Collective Bargaining Agreement provides for a London Underground Briefing Forum to...’meet as and when appropriate to provide a forum for consultation on strategic issues relating to the performance, plans and objectives of London Underground’. However, this appears not to have met in recent years. How such consultation is best provided, e.g. through ad hoc direct meetings, or within the Company Council, or other options, seems to me to be worth exploring.
5.35
A number of LU/trade union Joint Working Parties (JWP’s) have been set up for specific projects or programmes. When well conducted these can be effective forums for discussion and jointly accepted action, and I include some suggested areas for JWP’s in my recommendations. Not all JWP’s succeed and some – like all such bodies – may be regarded negatively for failing to offer real or meaningful problem solving discussions. However they have potential and can, for example soften the edges of the consultation/negotiation distinction which featured in several disputes. They allow ‘talks about’ and ‘discussions on’ to take place and also can get into the detail required on issues where appropriate.

6. RECOMMENDATIONS

I am aware that many of the recommendations that follow will require the approval and consent of the other trade unions recognised by LU. I hope that they will agree to participate in this process.
The threat of strikes or other forms of industrial action and those actions themselves jeopardising the reliability of London Underground services have many negative side effects. These include the potential loss of income to those who participate, the damage to the effective operation to London’s economy generated by uncertainty and contingency planning, reputational damage to London Underground and London itself as a capital city, and in many other ways too lengthy to mention but which include the organisational stresses on the trade unions themselves. It is recommended that:-
1) The parties review and overhaul the dispute resolution provisions in the General Collective Bargaining Agreement, and its Company Council Annexe with a view to:
a) Establishing for collective disputes the points at which strike/industrial action ballots may be conducted by recognised trade union, and related to this any associated time limits for any unilateral imposition of change by the Employer.

b) Clarifying and simplifying the circumstances in which, and the procedure(s) for, disputes be referred to ACAS for its assistance in resolving a dispute through conciliation, or passing it on to mediation or arbitration. All references to this process should be in a single area of the Agreement, not in both General Principles and Dispute Resolution (Annexe ‘A) as they are at present, and should avoid the use of different language (e.g. as occurs at present – viz ‘make application to’ and ‘may propose to the relevant parties to the question that it be referred to ACAS...’ The revised drafting should make totally clear whether a party (either a trade union or the employer) can refer a difference to ACAS unilaterally or only with the consent of the other party (or parties) involved in the dispute.
c) Considering whether some guideline or usual time limit be set for ACAS’s attempts to resolve a dispute by conciliation, or with the agreement of the parties for it to be referred to mediation or arbitration. This would establish a point of finality to the dispute procedure which is presently lacking.

2) The parties consider alternative forms of dispute resolution, including in particular the creation of a standing mediation/arbitration body for collective disputes arising in London Underground. For many years this existed in London Transport more broadly. The advantage of a standing board with an independent chair and two other members drawn from senior people with considerable representative experience on each side, is that it will have or quickly acquire (e.g. by an in-depth induction programme) a specific understanding of the intricacies and operation of the Underground. Consideration would need to be given to various details of its operation, e.g. the requirements for processes prior to references being made, options for mediation or arbitration and for pendulum or conventional arbitration, the nature of its awards and other matters. These would include whether unresolved questions or issues may referred by a single party, as well as jointly and matters relating to the appointment of the chair and members, etc. A new ‘LU Mediation/Arbitration Board’ may become the usual route for settling unresolved collective disputes.
Recommendations 1 and 2 above are concerned with collective disputes. They offer a new clarity to the present procedure and add an additional bespoke form of dispute resolution.

3) 
Disputes over individual cases between RMT and LU are now subject to additional measures agreed four months ago in June 2011 by the LU Managing Director and the RMT General Secretary. This Review endorses the provisions of that agreement which are set out in paragraph 4b21 above. Further, it is recommended that this contact and communication between them, through a direct interaction, is kept open and enhanced.
4) The establishment of a number of Joint Working Parties, possibly using similar terms of reference as in the ACAS facilitated reviews in the job cuts dispute, to review the following topics – to which the parties may agree to add others. 

i) A review – as provided for in its paragraph 9 - of the issues surrounding the operation of the LU disciplinary procedure to include the statistics for recent years, the LDI/CDI decision, implications of the new LU/RMT agreed procedure in individual cases and a suspected tendency for cases to extend over longer periods. (I understand that a review, involving the trade unions, is in process).
ii) The development of joint training sessions involving trade union representatives, supervisors and managers, aimed at better understanding of roles and difficulties.
iii) The bringing together in a codified and hopefully simplified form the updated collective agreements, possibly in a single handbook, with a view to their circulation.


Where JWP’s are established it is recommended that an appropriate timescale is also set for their conclusion.

5) Presently there seems to be no active forum for consultation with the trade unions at LU level to discuss strategic and other issues, though there appears to be provision in the agreements for a number of such bodies which are not active. I recommend that LU considers this situation, and makes proposals to the trade unions. No recommendation is made on matters of detail, e.g. whether the scope of the Company Council should be extended or separate machinery be revived or created. An annual exchange of forward views with the trade unions would be another possibility.

It is probable that ACAS may be able to assist the parties in facilitating some of the processes recommended in this Report or in an advisory role.
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